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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code
(Code) in effect at the tinme the petition was filed. Pursuant to
section 7463(b), the decision to be entered is not revi ewabl e by

any other court, and this opinion shall not be treated as

! Both petitioners signed the petition. Wen the case was
called for trial, petitioner D ane Burkley informed the Court
that petitioner Frank Burkley was di sabled and therefore unable
to physically be present at the trial.
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precedent for any other case. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the year in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

Respondent determ ned a $10, 048 deficiency in petitioners’
Federal incone tax for 2002 and a $2, 009. 60 accuracy-rel ated
penal ty under section 6662(a).

The deficiency resulted fromrespondent’s disall owance of:
(1) $12,000 deducted as an other mi scell aneous deduction for
“honme winterization” on Schedule A, Item zed Deductions, and (2)
the foll om ng expenses claimed on Schedul e E, Suppl enental |ncone
and Loss, for rental Property B (identified as an “apart nment

bui l di ng” |l ocated at 8314 South G een Street):

Adverti sing $350
Auto and travel 4,500
Cl eani ng and nai nt enance 3, 000
Repai rs 12, 000
Suppl i es 900
Uilities 3, 000

Petitioners attached a Schedule E to their Federal incone
tax return for 2002 show ng three properties as follows: (1)
Property A, a “2-flat building” |ocated at 8314 South G een
Street; (2) Property B, an “apartnent building” |ocated at 8314
South Green Street; and (3) Property C, an “apartnent buil ding”
| ocated at 8314 South Green Street.

In the deficiency conputation, respondent increased the

anmount of the alternative m ninmumtax shown on the return and
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reconputed the anount of item zed deductions all owabl e, taking
into account the limtations due to adjusted gross incone under
section 67.

This case was originally set for trial on May 23, 2005. In
anticipation of trial, respondent’s counsel suggested that the
parties neet at respondent’s office. The parties nmet on May 12,
2005. During this neeting, respondent informed petitioner Diane
Burkley (Ms. Burkley) and petitioners’ return preparer, Horace
I ngram (M. Ingran), about Rule 91 (requiring parties to
stipulate all facts, docunents, and evidence not in dispute). In
response to this exchange, M. Ingramreplied: “rules are nade
to be broken”.

During the above neeting, M. Ingramredefined the
properties listed on petitioners’ Schedule E with the foll ow ng
information: (1) Property A and all expenses listed for it,
pertained to a single-famly residence |ocated at 8314 South
Green Street; (2) Property B, and all expenses listed for it,
pertained to a multiunit building |ocated on South Vernon Avenue,
and (3) Property C, which was originally described on
petitioners’ Schedule E as an “apartnent building” |ocated at
8314 South Green Street, was included by error on M. Ingrams
part, and all inconme and expenses listed for this property should

be di sregarded.
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The neeting adjourned with no agreed-upon stipul ation.

On May 17, 2005, respondent received (via facsimle) from
petitioners a set of docunents that included petitioners’ 2002
Forms W2, WAage and Tax Statenent, petitioners’ joint 2002 Form
1040, U.S. Individual Inconme Tax Return, a joint Form 1040X,
Amended U.S. Individual Incone Tax Return for 2002, and pictures
of the South Green Street property and another rental property
| ocated at 11036 South Vernon Avenue.

On the basis of these docunents, and pursuant to an order of
this Court dated May 23, 2005, respondent filed an answer on July
29, 2005, in which respondent raised nunmerous new i ssues that
resulted in an increased deficiency and a section 6662(a)
accuracy-rel ated penalty. The answer raised the foll ow ng new
issues: (1) Unreported rental inconme; (2) disallowance of five
dependency exenption deductions; (3) unreported incone froma
State incone tax refund; (4) disallowance, in total, of item zed
Schedul e A deductions for (a) nedical and dental expenses, (b)
real estate taxes, (c) personal property taxes, (d) home nortgage
interest, (e) gifts to charity, and (f) unrei nbursed enpl oyee
busi ness expenses; (5) disallowance in total of all Schedule E
deductions; and (6) disallowance of rental and real estate |oss

because of passive activity loss [imtations.
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After concessions,? the issues for decision are: (1)
Whet her petitioners are entitled to deduct clainmed Schedule E

expenses as foll ows:

Property A Property B

Adverti sing $350 $350
Auto and travel 850 4,500
Cl eani ng

and mai nt enance 2,000 3, 000
| nsur ance 1, 200 1, 800
Mor t gage i nt erest 7,484 13, 462
Repai rs 6, 500 12, 000
Suppl i es 2,000 900
Taxes 1, 404 1,404
Uilities 3,000 3,000

Tot al 24,788 40, 416

(2) whether petitioners are entitled to claim Schedule Aitem zed

deducti ons as foll ows:

Medi cal and dental expenses $25, 000
Home nortgage interest 13, 642
Charitable contributions by cash

or check 18, 000
Charitabl e contributions other

t han by cash or check 500
Unr ei mbur sed enpl oyee expenses 13,500

Tot al 70, 642

(3) whether petitioners failed to report rental incone; (4)
whet her petitioners are entitled to claimfive dependency
exenpti on deductions; and (5) whether petitioners are liable for

the accuracy-rel ated penalty under section 6662(a).

2 Petitioners concede that they are not entitled to claim
(1) A $1,404 Schedul e A deduction for real estate taxes; (2) a
$150 Schedul e A deduction for personal property taxes; (3) any
expenses with respect to “Property C', as listed on Schedul e E of
their 2002 return; (4) passive activity |osses of $81, 120.
Petitioners are also not contesting the increase in their
alternative m ni numt ax.
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Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference.

Petitioners resided in Chicago, Illinois, on the date the
petition was fil ed.

During the year in issue, Ms. Burkley was enployed as a
nurse at the University of Illinois, Gentivia Certified
Heal t hcare, and Nursepower Services. Petitioner Frank Burkl ey
(M. Burkley) was enployed at Cenetivia Certified Healthcare.

At the start of 2002, petitioners owned a single-famly
resi dence | ocated on South Green Street in Chicago, Illinois (the
South Green Street property). In April 2002, petitioners
purchased a multiunit apartment building |ocated on South Vernon
Avenue in Chicago, Illinois (the South Vernon Avenue property).

The South Vernon Avenue property consists of three floors.
Each of the floors contains an apartnment with a living room two
bedroons, a kitchen, and a sun porch. Petitioners noved into the
first floor apartnent of the South Vernon Avenue property in
August 2002. At the time of their occupancy, a tenant resided in
the second floor apartnment. Petitioners evicted this tenant in
August 2002 for failure to pay rent.

Petitioners rented out the second floor apartnent starting

i n Septenber 2002 for $500 a nonth. Petitioners rented out the
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third floor apartnent starting in Cctober 2002 for $500 a nont h.
In addition to paying rent, tenants occupying both of the South
Ver non Avenue apartnents were required to pay all utilities
attributable to their respective units.

Petitioners continued to owmn the South Green Street property
after they purchased the South Vernon Avenue property.
Petitioners’ daughter, Vernice, occupied the South G een Street
property imredi ately after petitioners noved. Vernice paid
petitioners $500 a nonth rent begi nning in Septenber 2002 and was
al so responsi ble for paying all utilities with respect to the
South Green Street property. Two of Vernice’s mnor children--
L.B. and J.B.--lived with her at the South G een Street
property.® These sane children were |isted as dependents on
petitioners’ 2002 Federal inconme tax return.

The South Green Street and the South Vernon Avenue
properties are 5.1 mles apart.

Petitioners used the services of M. Ingramto prepare and
file their 2002 return. Petitioners’ 2002 return reflected the
following: (1) $196,153 in wages, salaries and tips; (2) $29, 916
Schedul e E | oss; (3) $166, 282 adj usted gross incone; (4) $73, 353
in Schedul e A deductions; (5) $16,886 total tax due; (6) $3,670
alternative minimumtax; (7) $40,538 Federal income tax w thhel d;

and (8) $23,652 refund.

3 The Court uses initials when referring to mnor children.
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Di scussi on

In general, the Comm ssioner’s determnation as set forth in

a notice of deficiency is presuned correct. Wlch v. Helvering,

290 U. S. 111, 115 (1933). In pertinent part, Rule 142(a)(1)
provi des the general rule that the burden of proof shall be on
the taxpayer. In certain circunstances, however, if the taxpayer
i ntroduces credible evidence with respect to any factual issue
rel evant to ascertaining the proper tax liability, section 7491
shifts the burden of proof to the Comm ssioner. Sec. 7491(a)(1);
Rul e 142(a)(2). Petitioners did not argue that section 7491 is
applicable, and they did not establish that the burden of proof
shoul d shift to respondent. Petitioners, therefore, bear the
burden of proving that respondent’s determ nations as set forth
in the notice of deficiency are erroneous. See Rule 142(a);

Welch v. Helvering, supra at 115.

Wth respect, however, to the issues raised in respondent’s
answer, which increased the anount of the deficiency, Rule
142(a) (1) places the burden of proof on respondent.

Finally, with respect to any penalty or addition to tax,
section 7491(c) places the burden of production on the
Comm ssi oner.

Schedul e E Expenses

Petitioners naintain that they are entitled to deduct

$24, 788 in Schedul e E expenses for the South Green Street
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property (Property A) and $40,416 in Schedul e E expenses for the
Sout h Vernon Avenue property (Property B). Respondent disall owed
in the notice of deficiency all of the clained expenses
pertaining to Property B and pleaded in the answer that
petitioners were not entitled to any of the clainmed expenses with
respect to Property AL W sustain respondent’s determ nation
wWth respect to Property B and hold that respondent has net the
burden of proof with respect to Property A on the basis of the
facts hereinafter discussed.

Section 6001 provides, in pertinent part, as follows:

SEC. 6001. NOTICE OR REGULATI ONS REQUI RI NG RECORDS
STATEMENTS, AND SPECI AL RETURNS.

Every person liable for any tax inposed by this

title [title 26, Internal Revenue Code of 1986], or

for the collection thereof, shall keep such records,

render such statenents, make such returns, and conply

with such rules and regul ations as the Secretary may

fromtime to tine prescribe. * * *

Petitioners provided no receipts to substantiate any of the
expenses clainmed for either Property A or B. For exanple, Ms.
Burkl ey admits that they did not spend $350 to advertise either
Property A or B for rent and that, in the case of Property A no
advertising of any kind was necessary since their daughter took
possession of that property imrediately after they noved to
Property B. Ms. Burkley acknow edged that $700 clainmed for auto

and travel expenses was arbitrarily arrived at. Ms. Burkley

testified that the $2,000 clained for cleaning expenses for
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Property A was paid to clean out the basenent of that property in
anticipation of their nove.

Qur exam nation of the record convinces us that petitioners
failed to maintain any records whatsoever with respect to the
itens clainmed on the Schedule E attached to their 2002 return.
Moreover, Ms. Burkley and their tax preparer, M. Ingram admt
that sonme of the figures clained for deductions taken on their
2002 return, including all of their Schedul e E deductions, were
false and/or arbitrarily contrived. Accordingly, wthout any
evidence to the contrary, we sustain respondent’s determ nation
and hold that respondent has nmet the burden of proof with respect
to the issues relevant to petitioners’ 2002 Schedul e E as raised
in the answer.

Schedul e A Deducti ons

Petitioners maintain that they are entitled to deduct
$73,353 in Schedul e A expenses for taxable year 2002. Respondent
di sal | oned $24, 788 of petitioners’ clained Schedul e A expenses in
the notice of deficiency and further chall enged $48, 565 of
cl ai red expenses in the answer. W sustain respondent’s
determ nation with respect to the disallowance in the notice of
deficiency and hold that respondent has net the burden of proof
with respect to the remaining anmount, after concessions, as
asserted in the answer, and based on the facts hereinafter

di scussed.
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The aforenentioned section 6001 franmes our analysis with
respect to this issue. Ms. Burkley admtted that they
mai nt ai ned no receipts for any of the $25,000 clainmed in medical
and dental expenses. Ms. Burkley admtted that they had no
records or receipts for many of the expenses cl ai ned on Schedul e
A, including all of the taxes listed, unreinbursed business
expenses, | ob expenses, or m scell aneous deductions cl ai ned.

Wth respect to the $18,000 clainmed for cash or check gifts
made to a charity, petitioners did provide respondent with an
unsi gned receipt for contributions they purportedly nmade to
Scream ng Eagle M B. Church at 1820 West 59th Street, Chicago,
Illinois. The receipt included a breakdown of the $18, 000
clainmed by petitioners by specific categories such as “tithing”
and “Sunday School”, etc. M. Dom nque Hall is naned as the
secretary/treasurer of the church on this receipt.

On the basis of our exam nation of the unsigned receipt and
after careful reading of the transcript of the proceeding, we
have grave doubts as to the trustworthiness of the receipt and
are not convinced that petitioners gave a total of $18,000 to
Scream ng Eagle M B. Church in 2002 or that the church did, in
fact, exist at the address listed on the receipt provided, if it
did exist at all.

As to the $500 noncash gift, M. Ingramtestified that this

was the value of clothing and goods donated to the Sal vati on Arny
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at its drop boxes, where there are no receipts. Petitioners did
not offer any evidence as to what, where, or when the non-cash
itens were donated to the Sal vation Arny.

We are not convinced on the basis of our review of the
entire record that petitioners are entitled to claiman $18, 500
deduction for gifts to charity.

Finally, with respect to the other m scel |l aneous $12, 000
deduction clained for “hone winterization”, M. Ingramadmtted
that he m stakenly duplicated this amount fromthe anount cl ai nmed
for repairs on Schedule E for Property B.

Accordi ngly, and based on the foregoi ng, respondent’s
determination is sustained with respect to the $24, 788 of
Schedul e A deductions disallowed in the notice of deficiency. W
al so hold that respondent has satisfied the burden of proof with
respect to the $48,565 of Schedul e A deductions disallowed in the
answer .

Rental | ncone

Ms. Burkley admtted receiving rent fromProperty A and B
in 2002 as follows: (1) Property A--%$2,000, (2) Property B,
second floor--%$2,000, and (3) Property B, third floor--%$1, 500.
Respondent pl eaded in the answer that petitioners did not report
the rents collected on Property A and B as incone on their

return.



- 13 -

Petitioners reported $7,000 in rent received from Property A
and $7,000 in rent received from Property B on Schedul e E of
their return. Wiile the Court is perplexed as to why petitioners
woul d have inflated the rent received, we do find that they did,
i ndeed, report rent received on their 2002 return. Petitioners
did not, however, report the correct anount of rent received,
whi ch was $5,500. W hold, therefore, on the basis of Ms.
Burkl ey’ s admi ssion, that petitioners nust include only $5,500 of
rental inconme for taxable year 2002.

Dependency Exenpti on Deducti ons

Petitioners clainmed five dependency exenpti on deducti ons on
their 2002 return. Petitioners |isted three mnor children--
MY., L.B., and J.B--and two adults--Fred Heni gan and Harold
Bur kl ey--as dependents. In the answer, respondent asserted that
petitioners are not entitled to the five clai med dependency
exenpti on deductions on the grounds that: (1) Petitioners had
failed to prove their entitlenent to claima dependency exenption
deduction for any of the individuals listed on their return, and
(2) they failed to maintain adequate records to substantiate
anounts paid in support of the clained dependents.

Section 151 allows deductions for personal exenptions,

i ncl udi ng exenptions for dependents of a taxpayer. See sec.
151(c). Section 152(a) defines the term “dependent” in pertinent

part to include a son or daughter of the taxpayer, or a
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descendant of either, a brother or brother-in-law of the
t axpayer, and an individual who has as his or her principal place
of abode for the taxable year the hone of the taxpayer, if over
hal f of his or her support for the cal endar year was received
fromthe taxpayer. The term “support” includes “food, shelter,
clothing, nedical and dental care, education, and the like.”
Sec. 1.152-1(a)(2)(i), Inconme Tax Regs.

I n determ ni ng whether an individual received nore than half
of his or her support froma taxpayer, there shall be taken into
account the anount of total support received fromthe taxpayer as
conpared to the entire anmount of support which the individua
received fromall sources. 1d.

Ms. Burkley testified that the three mnor children were
her grandchildren. Ms. Burkley also testified that two of the
children listed on petitioners’ 2002 return--L.B. and J.B.--1ived
with their nother, her daughter Vernice, at the South G een
Street property. Ms. Burkley failed to explain adequately why
the third grandchild, MY., resided with them Petitioners
provi ded no evidence as to the total anount of support that they
provided to these children or as to the total anount of support
provided to these children fromall sources. Petitioners’ only
evidence with respect to the grandchildren was testinony that

when all of the grandchildren slept at the South Vernon Avenue
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property, two of the children slept on the sun porch, and one
child slept in Ms. Burkley's bedroom

Wth respect to the two adults clained as dependents,
petitioners provided no evidence either that they had provided
nore than half of these individuals’ support during the year in
i ssue or of the total amount of support received by each of these
i ndividuals. Further, petitioners did not offer any evidence to
substantiate that Fred Henigan nade either petitioners’ residence
at South Green Street or South Vernon Avenue his primary place of
abode during the year in issue. The only evidence offered with
respect to these individuals was Ms. Burkley' s testinony that
Fred Heni gan shared a bedroomw th M. Burkley when he slept at
t he South Vernon Avenue property and that Harold Burkley slept on
the couch in the living roomof the South Vernon Avenue property.
Accordi ngly, because petitioners have provided no credible
evi dence proving that they are entitled to claimfive dependency
exenption deductions with respect to the aforenentioned
i ndi vidual s, we conclude that respondent has satisfied the burden
of proof with respect to this issue and hold that pursuant to
section 152, petitioners are not entitled to five dependency

exenption deductions in taxable year 2002.



Accur acy- Rel ated Penalty

In the notice of deficiency, respondent determ ned that
petitioners were liable for the accuracy-rel ated penalty under
section 6662(a) for underpaynent of tax.

Section 6662(a) inposes a 20-percent penalty with respect
“to any portion of an underpaynent of tax required to be shown on
a return”. This penalty applies to underpaynents attributable to
any substantial understatenent of incone tax. Sec. 6662(a),
(b)(2).

An “understatenent” of income tax is defined as the excess
of the tax required to be shown on the return over the tax
actually shown on the return. Sec. 6662(d)(2)(A). An
understatenment is “substantial” if it exceeds the greater of 10
percent of the tax required to be shown on the return, or $5, 000.
Sec. 6662(d) (1) (A).

Section 6664 provides a defense to the accuracy-rel ated
penalty if a taxpayer establishes that there was reasonabl e cause
for any portion of the underpaynent and that he or she acted in
good faith with respect to that portion. Sec. 6664(c)(1l); sec.
1.6664-4(a)(1l), Income Tax Regs. Although not defined in the
Code, “reasonable cause” is viewed in the regulations as the
exerci se of ordinary business care and prudence. See sec.
301.6651-1(c)(1), Proced. & Adm n. Regs. Wether a taxpayer

acted with reasonable cause and in good faith is nade on a case-
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by-case basis, taking into account all the pertinent facts and
circunstances. Sec. 1.6664-4(b)(1), Incone Tax Regs. The
t axpayer’s education, experience, and knowl edge are considered in
determ ni ng reasonabl e cause and good faith. And, generally, the
nost inportant factor is the extent of the taxpayer’'s effort to
assess his or her proper tax liability. Sec. 1.6664-4(b)(1),
| ncome Tax Regs.

Respondent determ ned an accuracy-rel ated penalty under
section 6662(a) to be applicable in this case because petitioners
understated their income tax by $10,048 on their 2002 return.
Because petitioners’ understatenent of tax was greater than 10
percent of the tax required to be shown on the return, or $5, 000,
t he understatenment was a substantial understatenment of incone tax
pursuant to section 6662(d)(1)(A (i) and (ii).

Petitioners argue that they should not be held Iiable for
the penalty because of their reliance on the incone tax
preparation provided to themby M. Ingram

Respondent carries the burden of production under section
7491(c) with respect to the accuracy-rel ated penalty under
section 6662. To neet that burden, respondent nust cone forward
with sufficient evidence indicating that it is appropriate to

i npose the penalty. Higbee v. Conm ssioner, 116 T.C 438, 446

(2001). Al though respondent bears the burden of production with

respect to the penalty, respondent “need not introduce evidence
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regardi ng reasonable cause * * * or simlar provisions. * * *
t he taxpayer bears the burden of proof with regard to those
issues.” 1d.

Petitioners concede certain determ nations that respondent
made in the notice of deficiency and, as a result, have
acknow edged that an under paynment of tax exists for the year in
issue. Petitioners offered no evidence under section 6662 with
respect to those itens raised in either the petition or the
answer. On the basis of the foregoing, we hold that respondent
has satisfied the burden of production under section 7491(c).

We further conclude that petitioners have failed to show
that their reliance on M. Ingranis tax return preparation was
reasonable. M. Ingramadmtted that he was not an accountant,
that he was unfamliar with the conputer software that he used to
prepare petitioners’ return, that he had made many errors with
respect to petitioners’ 2002 return, and that his rush to
conplete the return also resulted in errors. Petitioners’
reliance on M. Ingramas their tax return preparer was clearly
unreasonable. Petitioners have, therefore, failed to carry their
burden of show ng any reasonabl e cause for the underpaynent of
tax for 2002. See sec. 6664(c)(1).

On the entire record before us, we hold that petitioners
have failed to carry their burden of proving that they are not

liable for an accuracy-rel ated penalty for 2002 under section
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6662(a). W accordingly sustain respondent’s determnation with

respect to that issue.

Deci sion will be entered

under Rul e 155.




